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Each month in this newsletter – and more frequently on our Matrix Radar blog – we provide updates on introduced,
pending, and passed legislation. As usual, we have a lot to report this month. If you need additional information
about any of the bills or passed legislation discussed in this newsletter or any other Matrix publication, please contact
us at ping@matrixcos.com. We’ll be happy to share information that just won’t fit in these newsletters!

FMLA | Spice up your Compliance!
Reliance Standard and Matrix will in Portland, May 6-9 for the annual
DMEC Compliance Conference. Here’s a preview of one of the 3 sessions
we’ll be involved in. Learn More

New Jersey | Increased Paid Family Leave Benefits and Job
Protections

Legislative
Updates

As the first state to enact a mandated paid family leave law in 2009, New
Jersey was the leader in this now-burgeoning field. Not resting on its early
accomplishments, New Jersey has now enacted a bill that brings substantial
changes and increased coverage to the existing programs. Learn More
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There have been some updates – but still very preliminary. Here’s what we
do know. Learn More

Leave and Accommodations Bills in 2019 – An Early Roundup
Just some updates on what has already been a busy year. Learn More

The Paid Family and Medical Leave Landscape in 2019
24 states have introduced some version of a PFML bill. Is yours one of
them? Learn More
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EEOC | Take the ADA Seriously and Support your Employees Who
Do – No Retaliation!
Remember. The ADA also prohibits retaliation. Learn More
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EEOC | Failure to Explore Accommodations Strikes Again!
A parking service refuses to hire a deaf applicant for a valet position and
pays the price. Learn More

READ OUR BLOG
Learn about our insights in
absence management and
workplace accommodations, and
how they affect you and your
business.

Legislative Updates

Spice up Your Compliance – With 50 Shades of FMLA!
Are you struggling to manage FMLA gray areas such as intermittent leave or suspicious leave
requests from employees?

FMLA

The 2019 DMEC FMLA/ADA Employer Compliance Conference, May 6-9, in Portland, OR, is the place
to find answers and solutions that help you minimize risk in your organization and ensure you’re on
the path towards ongoing compliance.
Our very own Marti Cardi, together with Jeff Nowak, will help you “color in” those gray areas of
FMLA compliance. Read their recent blog post to get a peek under the covers of their general
session, 50 Shades of FMLA: Dealing with Those Gray Areas.
This session is just one of many that will prepare you to confidently tackle your organization’s
FMLA/ADA challenges. Check out the list of sessions and speakers online.

New Jersey Forges Ahead with Increased Paid Family Benefits and Job Protections
As the first state to enact a mandated paid family leave law in 2009, New Jersey was the leader in
this now-burgeoning field. Currently, there are 4 states with PFL laws (CA, NJ, NY, RI), 3 more
jurisdictions with new laws in the process of being implemented (DC, MA, WA), and 22 states (and
counting) that have introduced PFL bills in 2019.

New Jersey

Not resting on its early accomplishments, New Jersey has now enacted a bill (AB 3975, the “Act”)
that brings substantial changes and increased coverage to the state’s existing Family Leave Act (NJ
FLA), the Security and Financial Empowerment Act (SAFE Act), and the paid family leave insurance
program (NJ FLI). Signed by Governor Murphy on February 19, 2019, some of the changes were
effective immediately and others phase in later in 2019 and 2020.
Changes Galore. The Act is lengthy and makes many changes to New Jersey’s FLA, SAFE Act, and FLI
– far more than we can cover in this post. To make it easier to view the changes in context, here is a
link to a chart that provides a comparison of the basic provisions of each law. Changes are shown in
red, bold italics. Removed provisions are shown as such: as strike-through text. All changes are
effective immediately unless otherwise noted.
 Covered relationships. The Act effects a significant expansion of the types of family
relationships for which employees can take leave or receive benefits pursuant to the NJ FLA,

SAFE Act, and NJ FLI. This includes not only added relationships, but also removal of the age
limit for care of a covered child with a serious health condition under NJ FLA and NJ FLI. One
good result is that covered relationships for whom an employee can take leave or receive
benefits are now uniform across all 3 laws. (Effective immediately.)
 Lower threshold for covered employers. More employers will be required to provide jobprotected leave under the NJ FLA, as the coverage threshold decreases from employers with
50 or more employees to those with 30 or more employees. (Effective June 30 or July 1,
2019 – the Act has conflicting provisions regarding effective date.)
 SAFE Act leave now eligible for benefits. Employees who are, or whose family member is, a
victim of domestic or sexual violence can now receive FLI benefits for leaves taken for
reasons relating to such events. (Effective immediately.)
 Increase in weeks of FLI benefits. Employees will be able to take more paid leave, as the FLI
benefits period increases from 6 weeks to 12 weeks, or from 42 days to 56 days if taken
intermittently. (Effective for leaves commencing on or after July 1, 2020.)
 Elimination of waiting period. There will no longer be a 7-day waiting period before an
employee can receive paid leave; rather, benefits will start on the first day of a covered
leave. (Effective for leaves commencing on or after July 1, 2019.)
 Increase in benefits payments. Currently, employee benefits under FLI are paid at 2/3 of an
employee’s average weekly remuneration (AWR), subject to a cap at 53% of the statewide
AWR. In 2020 benefits will increase to 85% of the employee’s AWR, capped at 70% of the
statewide AWR. (Effective for leaves commencing on or after July 1, 2020.) These changes
also apply to the state temporary disability benefits.
 Increase in “wages” measurement. For calendar years beginning on and after January 1,
2020, an employee’s “wages” for purposes of contributions to the NJ temporary disability
and paid family leave programs will increase from 52 times to 107 times the NJ statewide
AWR, rounded up to the next higher multiple of $100. This rate will be determined as of
September 1 each year, to be effective the following January 1.
 Private plans. A private plan no longer requires approval by a majority of the employees to
be covered by the plan unless the employees are subject to a collective bargaining
agreement that does not expressly waive the employees’ right to a majority election as a
condition of the plan. (Effective immediately.)
Employers can obtain more information and state assistance at the New Jersey Division of
Temporary Disability and Family Leave Insurance website. The site is not yet up to date with the
changes brought by the Act but nonetheless has helpful resources.

Matrix is ready! Matrix is up to date and is managing leaves and benefits under the New Jersey
Family Leave Act, SAFE Act, and Family Leave Insurance program in accordance with the new
changes. If we are administering state leaves of absence and/or the NJ paid family leave for your
company the transition will be seamless and your employees will receive the leaves they are entitled
to. For those employers using the NJ state paid leave program, our initial information packets to
employees will continue to instruct them to file for FLI with the state.

Massachusetts – Paid Family and Medical Leave – Status Update
Previously, we boldly announced we would be holding Session 2 of our webinars on the law soon,
targeting late February. Well, it turns out that the draft regulations issued on January 23 by the
Massachusetts Department of Family and Medical Leave (DFML) are very preliminary and the end of
February is much too soon. We have very little concrete information at this point so discussing the
regulations would be quite speculative. At the end of this post is a summary of the key provisions of
the Massachusetts law itself. In between, let’s share what we do know.

Massachusetts

Status of the regulations: The DFML is holding listening sessions on the draft regs around the state
through February, during which they take questions and comments about the draft but do not
answer any questions. I attended the first listening session in Boston and came away with more
questions than I started with! However, I have the good fortune of meeting telephonically
periodically with the state Deputy Attorney General who is leading the effort to draft the
regulations, so I have been able to share all of my questions, suggestions, and concerns. The DFML
anticipates final regulations by the end of April, with an interim 2nd draft sometime between now
and then.
Employee and employer contribution rates: One point that seems to be fairly settled is the
contribution rates for PFML premiums, which start July 1, 2019.
Here’s a rundown of what we know:







Total premium for both family and medical leave is 0.63% of employee’s wages up to the
Social Security taxable amount ($132,900 in 2019)
Of that, 0.52% is for medical leave and 0.11% is for family leave
The employee pays all of the premium for family leave
The premium for medical leave is paid 40% by employee, 60% by employer
The net result is that the employer and employee each pay approximately 50% of the total
premium
Employers can opt to pay for the employee’s share of premiums for the public plan or, in the
case of a private plan, not collect premiums

That 0.52%/0.11% split between medical and family leave premiums is contained in the draft
regulations so it’s still subject to possible revisions, but the DFML seems pretty set on those
numbers.
Private plans: Sometimes called voluntary plans in other states, the Massachusetts statute does
allow employers to opt out of the state “public” plan and instead comply with the law via a private
plan administered by the employer, TPA or insurance carrier. Here is what we know so far:
A private plan must confer all of the same rights, protections and benefits provided to employees
under the PFML law, including but not limited to:







Providing family leave to a covered individual for the reasons and for the number of weeks
required by the law
Allowing family or medical leave to be taken intermittently or on a reduced schedule
Providing a wage replacement rate during all family and medical leave of at least the amount
required by the law
Imposing no additional conditions on the use of family or medical leave beyond those
explicitly authorized by the law or regulations
Using the same employee eligibility requirements as set by the law, and
Providing that the cost to employees covered by a private plan shall not be greater than the
cost charged under the state program.

An employer can choose to provide greater employee rights and benefits than those set by the law –
e.g., a higher benefit rate or more weeks of paid leave.
Matrix is on it: Watch this blog for updated information and dates for the next MA PFML webinar as
things develop with state procedures and the regulations. As we did in Washington, Matrix will
prepare a Massachusetts private plan template for use by our clients who engage Matrix as their
Massachusetts PFML TPA. One advantage to working with the state on developing the regulations is
that Matrix has been able to suggest regulations that will make having a private plan easier for
employers and more beneficial to both employers and employees.
Summary of the PFML law
Here are the basic elements of the MA PFML, subject to elaboration and further development
through the regulations:
Effective Date:




Premium contributions: 07-01-2019.
Benefits: Family member SHC: 07-01-2021.
All other reasons: 01-01-2021.

Administration:


By state; private plans permitted; insurance permitted.

Employee Eligibility:



Employee has been paid wages in the 4 quarters prior to leave amounting to at least 30
times the weekly benefit rate.
Includes former employees if eligibility is met at end of employment and leave commences
within 26 weeks

Covered Employer:


All; no minimum number of employees

Job Protection:


Same or equivalent position

Leave Reasons:






Employee’s SHC
Family member’s SHC
Bonding/parental leave
Military exigencies (same as FMLA)
Care for ill or injured servicemember

Covered Relationships:
FMLA and MA PFML:




Spouse
Child
Parent

Additional MA PFML Family Members:






Domestic partner
Parent-in-law (including parent of domestic partner)
Grandchild
Grandparent
Sibling

Duration (12 months):




Employee’s SHC (medical leave): 20 weeks
Family leave (bonding, care for family member, or military exigency): 12 weeks
Care for service member: 26 weeks

Maximum in 12-month period:


26 weeks

Leave Calculation Method:


“Benefit Year” — measured forward 52 weeks from the Sunday preceding the first day of the
EE’s covered leave

Leave Use Increments:



No minimum increment
Continuous, intermittent, reduced

Funding:








Family leave premium fully paid by EE
Medical leave paid 40% by EE, 60% by ER
Total premium = 0.63% of EE’s wages
Cap on wages subject to premium determined by Social Security program limit ($132,900 for
2019)
Split between family and medical leave premiums:
52% for medical and 0.11% for family = 0.63%
Comes out to about 50/50 split in total between employer/employee

Benefits:







80% on portion of employee’s Average Weekly Wages (AWW) equal to or less than 50% of
state AWW, plus
50% on portion of employee’s AWW greater than 50% of state AWW
State AWW is currently $1107.48 (Dec 2019)
https://ycharts.com/indicators/massachusetts_average_weekly_earnings_of_all_employees
_private_service_providing_unadjusted
Maximum based on 64% of state AWW
Statutory cap of $850/week if 64% of AWW is higher

Voluntary Plans:





Permitted for medical leave and/or family leave
Must be approved by state
Insurance permitted (but no details in law)

Effect on other laws:




Concurrent with FMLA
There is no existing MA family/medical leave law
MA Parental Leave still in effect – 8 weeks for bonding

Draft regulations:


Released 01-23-2019 – lots of work to be done yet!

Leave and Accommodations Bills in 2019 – An Early Roundup
The early months of every year are a very busy time for state legislatures and the Matrix Compliance
team. Most states start new legislative sessions and introduce a plethora of new bills. Our
legislative tracking services report to us daily on leave- and accommodation-related bills introduced
in the 50 state legislatures plus DC, as well as on the federal level. We then follow them as they
progress through the legislative process or die. The vast majority of the bills do not pass but as you
know, we repot on those that do.
Here are the bills that have been introduced in the first 2 months of 2019. Numbers indicate how
many bills on the given subject have been introduced. Some may be duplicated (for example, a bill
that would require bonding leave will likely show up in the counts for both parental leave and family
leave). So, exact numbers of bills by leave type are hard to pin down but this tally illustrates where
state activity and interests are focused. Hot button issues for 2019 include donor leave, paid sick
leave, personal protection leaves, and – of course – paid family and medical leaves. See our separate
discussion of that topic below.

Leave Type
Bereavement (time off due to death of a family
member; grieving, memorial service, etc.)
Organ, Bone Marrow, and Other Donation (time
off to serve as a donor of an organ or other tissue
to a live human recipient)
Family & Medical (unpaid time off for family
and/or medical purposes)

# of Bills Introduced
through 02-28-2019
3
13

16

Family Military (time off when an employee’s
family member is deployed)
Military (time off for the employee’s own
military service)
Paid Family & Medical Leave (paid time off
when an employee’s family member is deployed)
Paid Maternity Leave (leave due to conditions
related to pregnancy and childbirth)
Parental Leave (paid or unpaid time off to bond
with a new child)
Paid Sick Leave (paid time off for employee or
family member health needs; entitlement
accrued based on hours worked)
Personal Protection (time off for matters related
to domestic violence, sexual abuse, and the like)
Prohibition of Local Employment Laws (laws that
prohibit municipalities, counties, etc., from
passing things like paid sick leave laws)
School Activities (time off to attend a child’s
school-related activities or meetings)
Sick Leave (laws that require employers to allow
use of company paid sick leave for family
purposes, but do not mandate paid sick leave)
Voting (time off to vote if insufficient time
outside of work hours)

2
2
71
3
5
20

15
3

1
4

5

The Paid Family and Medical Leave Landscape in 2019
As of this publication, 24 states have introduced bills that, if passed, would require employers to
provide paid and job-protected time off to employees for reasons related to the employee’s own
medical condition, a family member’s medical condition, or bonding with a new child. Some also
include paid leave for additional reasons like family military reasons similar to the federal Family and
Medical Leave Act’s military exigencies, matters related to domestic or sexual violence,
bereavement, and other situations. Here is what our country looks like at this point:

We track these bills daily and will get down in the weeds for any bill that approaches passage. In the
meantime, here is a rundown of trends we are seeing as the states introduce their versions of paid
leave:






Paid leave reasons that are similar to the federal FMLA.
Expanded family relationships for whom the employee can take time off and provide care.
Common expansions include adult children, siblings, grandparents, and grandchildren, but
many states are also including any blood relative or anyone whose relationship with the
employee is like a family member. Door wide open!
Leave and benefits in minimum increments of 8 hours or one work day, at least to initiate a
claim.
Employee eligibility for leave based on hours worked or amounts earned within the state.
Trending toward making the employee’s eligibility “portable” – that is, eligibility is not tied to
or established with a particular employer; rather, once eligibility is met, the employee
retains that eligibility even if he/she moves to another employer.







7-day waiting period before benefits begin; some bills require payment for the waiting
period if the leave extends for a minimum number of weeks (e.g., if the leave extends more
than 3 weeks total, then the employee will be paid retroactively for the waiting period).
Restoration to the same or a substantially equivalent position.
Continued health benefits during leave on the same terms and conditions as during active
employment.
Funding is derived from premiums based on a fractional percentage of an employee’s wages.
Many states are requiring the funding to come fully from the employee, although employers
can voluntarily pay the employees’ contributions. Other states are splitting funding between
the employer and employee.

Last but not least! A 2019 federal PFML bill. Senator Kirsten Gillibrand (D-NY) has once again
introduced legislation for the Family and Medical Insurance Leave Act (FAMILY Act). The FAMILY Act
would provide for portable leave benefits for events that follow the FMLA leave reasons and
durations. The benefits would be funded by equal contributions from employees and employers.
Benefits would be paid at 66 percent of an individual’s wages subject to a cap that would be indexed
to the national average wage index. The National Partnership for Women & Families has a summary
of the bill here.
Matrix can help! As noted above, we are tracking legislative developments in the world of paid
family and medical leave legislation. We offer administration of voluntary/private paid leave plans in
those states that allow employers to opt out of the state plan. Watch our blog, www.matrixradar.com, for updates as warranted and for announcements of webinars as states move toward
implementation. Stay tuned for more developments in paid family and medical leave laws across the
country – maybe next up in YOUR state.

Federal and State Agencies

EEOC | Take the ADA Seriously and Support your Employees Who Do – No
Retaliation!
We regularly report in this newsletter on the U.S. Equal Employment Opportunity Commission’s
ADA enforcement activities. Get sued by the EEOC and your company is likely to pay big bucks to
settle the lawsuit AND be required to provide ADA training to your managers AND submit to EEOC
oversight for a number of years – along with other applicable EEOC-imposed conditions. See the
next report for a classic example.
Remember that it is not enough “just” to comply with the ADA by providing accommodations to
enable disabled employees to perform the essential functions of their positions. The ADA also
prohibits retaliation against employees for opposing workplace disability discrimination. Erickson
Living Management, LLC, a company that builds and manages retirement communities, is learning
this lesson. The company is being sued by the EEOC for alleged violations of the ADA after it fired
a director because she opposed perceived disability-based discrimination against her subordinate.
According to the suit, Erickson Living's director of health services, talent development, and global
programs complained to a human resources representative that the company had mistreated a
subordinate employee because of manifestations of the employee's disabilities. Shortly after
making her report, Erickson Living terminated the director and her subordinate employee as part
of a purported company restructuring. The EEOC charges that the alleged restructuring was a
mere pretext for a retaliatory motive and filed suit in federal court after first attempting to reach a
pre-litigation settlement through its conciliation process.
According to EEOC Philadelphia District Director Jamie R. Williamson, "The EEOC is committed to
protecting employees from unlawful retaliation. This case should remind all employers to
investigate internal complaints of discrimination and not retaliate against those brave enough to
oppose perceived discrimination."

https://www.eeoc.gov/eeoc/newsroom/release/3-1-19.cfm

EEOC | Failure to Explore Accommodations Trips Up Another Employer: USA
Parking Services to Pay $150,000 to Settle ADA Lawsuit
USA Parking Services, Inc., a valet and parking company, was sued by the EEOC for violating the ADA
by refusing to hire a deaf applicant for a valet attendant position. USA Parking Services assumed that
a deaf person could not perform the essential functions of the job rather than conducting an
individualized assessment of his abilities. The company will pay $150,000 to settle the lawsuit.
But that is not all, oh no, that is not all! In addition to monetary relief, the consent decree requires
USA Parking Service:


To affirmatively recruit applicants who are deaf and hearing-impaired



To add TTY capability to its discrimination hotline for the use of deaf and hearing-impaired
applicants and employees



To change the essential qualifications of the valet attendant position to make clear that the
job can be performed by anyone who can communicate effectively with customers, whether
that communication is verbal or written.



To educate its workforce on disability discrimination through annual management and
employee training across all of its locations in Miami-Dade and Broward Counties; and



For the duration of the consent decree (not stated, but usually 3-5 years), to will report to
the EEOC about any complaints of disability discrimination made by employees or job
applicants.

These types of provisions are common features of a settlement with the EEOC by consent decree – a
public, court-supervised settlement after private conciliation efforts have failed and the EEOC sues
the offending employer.
Do not make hiring and other employment decisions on the basis of stereotypes and assumptions
about a disability. The failure to conduct an individualized assessment as to whether a particular
disabled employee or applicant can perform the job can lead to a violation of the ADA.
Michael Farrell, director of the EEOC Miami District Office, stated, "Disabled individuals are entitled
to a fair opportunity to work under the ADA, and that includes a fair hiring process. Individuals with
disabilities must be evaluated on whether they can perform the essential functions of the job, not on
stereotypes or assumptions."
https://www.eeoc.gov/eeoc/newsroom/release/2-27-19.cfm

MATRIX CAN HELP! Questions about how legislative changes or court opinions could impact your business?
Want to learn more about our benefits and absence management solutions? Matrix provides leave,
disability, and accommodation management services to employers seeking a comprehensive and compliant
solution to these complex employer obligations. We monitor the many leave laws being passed around the
country, watch the courts and governmental agencies, and specialize in understanding how they work
together.
For leave management and accommodation assistance, contact your Account Manager or local Reliance
Standard Sales Representative or contact us at ping@matrixcos.com.
Disclaimer This communication is intended as general information only and does not constitute a legal opinion or legal advice.

